
European Treaties and Steward Ownership

Purpose in Business: Steward Ownership and Enterprise

International Conference, University Modena, May 22, 2025

Florian Möslein - Philipps-Universität Marburg
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I. Steward Ownership at EU Level
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• Problem: Which legal basis in European treaties?

– Similar to supranational legal forms (like Societas Europeae, SE)

– But potential differences 

• New, innovative legal form: No harmonisation at all

• No distribution of profits
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• Problem: Which legal basis in European treaties?

• Article 352 TFEU

– Legal basis for supranational company forms (SE Reg, EPC proposal)

– Discussed in Draghi report for Innovative European Company

– But requires unanimity in Council

• Article 114 TFEU – Internal Market (Harmonisation)

– Avoids unanimity: Qualified majority.

– But rejected by ECJ (2006) as a legal basis for new supranational forms

• Article 50(2) TFEU – Freedom of Establishment

– Legal basis for supranational company forms (SE Dir, SUP proposal)

– But not suitable for start-ups due to lack of cross-border structure at 
formation
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Cf. Legal Opinion of Council Legal Service (CLS) of 7 January 2025 re Art. 50 
and 114 TFEU as legal basis for European cross-border associations (ECBAs):
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• Problem: Which legal basis in European treaties?

• Article 48(7) TEU – Passerelle Clause

– Proposed in Draghi report to shift Article 352 TFEU decisions from 
unanimity to qualified majority, but still requires unanimity to trigger

• Article 20 TEU + Article 329 TFEU – Enhanced Cooperation

– Second-best alternative? Allows willing Member States to proceed 
with “28th regime.”

– Operates within EU law, but creates many difficulties 8freedom of 
establishment!)

• Intergovernmental Cooperation (Outside EU Treaties)

– Lacks EU law legitimacy

• … but “Innovative European Company”, so how about:

– Article 179(1) TFEU – Research and Innovation Policy? Only support.

– Article 173 TFEU – Industrial Policy? Framework for Model Law?
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• Need to secure the strict asset lock

– Irreversibility by resolution

– Exclusion of corporate conversions

• Problem: Cross-border conversions or cross-border transfer of seat? 

– possibility to opt out of the asset lock if foreign legal form does 
not provide for similarly strict asset lock?

– example: Cross-border conversion of German “GmbH m. geb. V.” 
into a French S.à r.l.

– would jeopardize the asset lock

– but: Can it be excluded? Would exclusion contradict to EU law?

– Focus on fundamental freedoms



Freedom of establishment and cross-border 
transformations
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• Case law of ECJ

– SEVIC (2005): Cross-border merger covered by Art. 49, 54 TFEU

– Cartesio (2008): State of residence can prevent transfer of seat if original legal 
form is maintained, but must allow conversion into a legal form of the state of 
immigration

– Vale (2012): Freedom of establishment can also be invoked for cross-border 
conversions vis-à-vis state of residence (if rules apply exlusively for domestic 
conversions)

– Polbud (2017): Cross-border change of legal form is also covered in case of 
transfer of registered office while maintaining place of residence

– Edil Work (2024): Art. 49, 54 TFEU precludes MS legislation which provides 
generally for its national law to apply to the acts of management of a 
company established in another MS but carrying on the main part of its 
activities in the first MS.

=> Freedom of establishment covers switching legal forms cross-border
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• General exclusion of conversions compatible with Art. 49, 54 TFEU?

– ECJ decisions refer to situations where domestic conversions were 
possible

– No discrimination of cross-border conversions

– But: Two elements of freedom of establishment

• Equivalence

• Effectiveness
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• General exclusion of conversions compatible with Art. 49, 54 TFEU?

• Question: Does effectiveness imply a comprehensive freedom to choose 
the legal form?

– (-) cf. foundations

– (-) regulatory autonomy of Member States

– (-) wording of Art. 49 para. 2 TFEU



Freedom of establishment and cross-border 
transformations
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• General exclusion of conversions compatible with Art. 49, 54 TFEU?

• Question: Does effectiveness imply a comprehensive freedom to choose 
the legal form?

• Existence of (more limited) asset locks in other European company laws
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• General exclusion of conversions compatible with Art. 49, 54 TFEU?

• Question: Does effectiveness imply a comprehensive freedom to choose 
the legal form?

• Existence of (more limited) asset locks in other European company laws

– Question: Any cases of cross-border conversions?

– Difference: no limitation to public benefit purposes (common good)

– But: no necessary link between asset lock and public benefit purpose
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• General exclusion of conversions compatible with Art. 49, 54 TFEU?

• Question: Does effectiveness imply a comprehensive freedom to choose 
the legal form?

• Existence of (more limited) asset locks in other European company laws

• Scope of application

– Companies or firms within the meaning of Art. 54 para. 2 TFEU

– “save for those which are non-profit-making”: referring to profits at 
company or at shareholder level? 

– Outside of the scope of application?
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• General exclusion of conversions compatible with Art. 49, 54 TFEU?

• Question: Does effectiveness imply a comprehensive freedom to choose 
the legal form?

• Existence of (more limited) asset locks in other European company laws

• Scope of application

• Lack of “parallel” legal forms

– Freedom of establishment does not imply freedom to switch entirely 
between legal forms

– Legal form unique due to asset lock (different if special form of 
GmbH?)
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• Justification of exclusion of cross-border conversions: General interests

– Reasons in ECJ case law

• protection of creditors, minority shareholders and employees, tax 
interests of treasury, environmental protection and solvency of market 
participants 

• but not “purely” economic reasons

– Regulatory goals of Ges. m. geb. Verm.

• “Purpose” of corporations

• Stakeholder interests

• Sustainable economy

• Avoiding greenwashing

– Compliance with EU initiatives for sustainable economy

– But: not limited to pre-defined public benefit => Does that matter?



Freedom of establishment and cross-border 
transformations
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• Justification of exclusion of cross-border conversions: Suitability and 
necessity of asset lock

– Necessity of asset lock for sustainable economy?

• (-) other “sustainable” corporate forms do without asset lock (ex: benefit 
corporation)

• But: discretion of national lawmakers

• Effects difficult if not impossible to foresee
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